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UDder the Telecommunications Act of 1996 (the I'Telecommunications Act"), Pub. L.

No. 104-104. 110 Stat. 56 (1996), the Federal Communications Commission (·Commission")

was requimd to promulgate and implement rules under the Telecommunications Act by

August 8, 1996. The promulgation of these rules was intended to aid in the demguJatioo

process. ODe area of particular c:oncem in the Telecommunications Act was the inter-

connections between competing carriers. An important issue within this intereonneetion area

is that of pole attachments.· On August 8, 1996, after requesting and receiving commears

from interested parties in ru1emaking proceedings, the Commission released its First Regort

* Tile Ttl.coanngnieado.as Act required that UCiliciea prmide Sa cable teJeviaioo I,..01' any ttlecompnmice«iOlll
prowiderwith DOIIdiIcrimirlarm'>'acca. to _,. pol., duot. coaduit .-I ripl-of-wa)' 0WDeCl or coolr01led by it. .. 47 U.S.C•
• 224(f)(1). However, tU law limited Ihe lMlCeu rilhtl in certain 1itPtioas. A utility may -deny .lIeU ID ita polel,
ducts. cOJld1liu, ex riab1l-Of-way on a noa-dilctimiDatory basis when th~ isi~~ C81*ity or for RU01IS of
eaftlly. reliability 8Dd geMnlly applicable etllweriDg pwpoaes•• 47 V.S.C. §22A(t)(2).
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and Order ("Report and Order") rcganIing the JCfcrezu:ed rulemakings. The Report and

Order promuJpted int.ereon.neetion rules, includinc rules dealing with pole attachments.

CoJlIolidated Edison Company of New York, Inc. ("Con Edison" or -the cOmpany")

requests~ and rehearing of the Report and Order. Con Edison believes that

the Report and Order imposes requirements on electric utilities, especially electric utilities

like Con &Ii.soa with expensive and diffiCUit=to:mamtaln and inst3llunderground systems,

that go beyond Congress' intent and that~y and arbitrarily disregard the interests

of electric utility consumers and investors.

Specifically, Con Edison mquests rehearing with respect to the following:

• the requirement that electric utilities be required to expand facilities in order to

provide access to telecommunications companies;

• the requirement that "extra··space" available to telecommunications carriers

include space that electric utilities plan to use in the future (to accommodate

growth, for example) but not for a "specific purpose;"

• the requirement that electric ulilities use their power of eminent domain in

order to acquire property needed to provide access;

• the requirement that utilities allow other supposedly qualified worken to do

the work needed to provide access;

• the %equirement that eledr.ic utilities provide two-months norice that its

facilities are to be modifi£d;
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• the disregard of the e1ectric utility interest in protecting the security of its

• the requirement that utilities using wires for internal communications he

subject to the same duties as tdccommunications carricrI;

• the evident requirement that the access n:quirements extend to all electric

u1ility transmission towers; and ---- ---- - - --- --

• the failure to limit the equipment to be granted access to cables.

1. UtiJities SbouId Not Be Mandated To
EIpud Existiq Capacity Solely For
De JIcmfJt Of AttrbiU PJp1Jes.

The Report and Order requires that utilities "take all reasonable steps to

accommodate [pole attachment] requests" <, 1163). A utility must take these "reasonable"

steps even in situations where the utility does not have sufficient capacity to handle the

lequcsted attachment. For example, the Commission suggests that a utility should increase

its pole size from 40 to 45 feet or build larger conduit spaces in order to accommodate the

attaching entity. These accommodations would be made solely for the availability of

attaching entities needs, not for utilities' own needs. The Report and Order expects that

before a utility can deny access based on insufficient capacity, the "utility must explore

potaltial acc:ommodations in good faith with the party sceldng access" cn163). and states

tbat attaching entities are not required to "exhaust any possibility of Jeasing capacity from

other providersll <'1164). This goes well beyond the authority the Commission was granted

under the Telecommunications Act.



Tbc c:oncept of nondiscrimiDatoly access, at most, would require electric utilities to

provide access to space tbat is available for that pUIpOse. In Michipn Comm'n v.~

266 U.S. 570, STl (1925), the court described the duty of motor carriers as the requimmeIll

to "serve all, up to the capacity of his facilities. •

'I'hLft is no basis for~unposang on electric· utilitienbe duty to expand their system to

accommodate telecommunications carrierS.- the Commission uses the nondiscriminatory

access concept to assume that Congress decided to make electric utilities the "builder of last

J:eIOrt" for the nations's telecommunications indUStry.

It is inJufficicnt to say that because electric utilities are allowed to deny access for

-technical- and similar reasons that the requirement is a rational one.

Utilities are not in the conduit or pole business. Requirements that they.perform

constIUction jobs for the tc1ecommunieations industry means that (1) electric utilities will be

seen by the public as digging up the streets to expand electric utility conduit "again"; (2)

e1f:ctric utilities will have to divert their management and supervisory resources to

performing projects for the telecommunications industry; and (3) electric utilities will be

required to put the regularity of supply to their consumers at risk while they perform

unnecessary electric rc-wiring work on their facilities.

Since most things arc "possible,· there may be no "technical" reason that a particular

job of expanding a conduit cannot be done. But that does not mean that the electric utility

should be conscripted to perfonn that work, putting its operations and reliability into jeopanly.
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2. Utilities SllouJd Not •
Ilequind To ADoW' Attwhiq
J'ptft'= Into Its lame SMcc.

The roles state that all unused space on utility poles and conduits other tban

SJ*e held for a IIspecific· pwpoae must be made available fot telecommunications carriers

(, 1165-1170). CoD EdiIOl1 I S system has very little extra space reserved for a "specific·
- _.. -----"'- --. _. -- -"_._- ,-----

purpose unless the term •specific" PUIpOsc includes the speciflC putPoSe of providing for

space for facilities needed to accommodate projected growth in demand.

If the term ·specific" does not include room for a utility~s projected growth,

theft the rule does not reflect the reality of operating a modem electric utility, Con BdiSOll

typically builds into its conduits room for anticipated grOwth. The investment in its conduits

rd1ects the costs of building-in growth, and utilities charge their customers for the larger-

sized facility. If a telecommunications carrier uses this extra space, it will accdcrate e1eetric .

utility construction and increase the bills of electric latepayen because the electric ratepayers

will be charged the higher cost of the newly-eonstructed plant when it is builL

Utilities should not be mandated to allow auaching entities to usc reserve space

while the utility is not using the space. Reserve space serves a specific purpose.

3. Utilities SIlouid Not Be kpee­
ted To Use Its JQninent Domain
AutIudt For Att.....ing FA!tjtJa.

In the Report and Order, the Commission announced that "a utility should be

expected to eetcise its eminent domain aurhority to expand an existing right-of-way over
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private property in order to acc:ommodatc a request for access, just as it would be requited to

modify its poles or conduits to permit attaclunentsll ('1181).

The Commission should cIiminate this rule. First, in New Yark, as is

ptObably the case in many oth&::r jurisdictions, this rule extends beyond the boundaries of an

electric and gas utility's condemnation powers. Pertinent New York law permits an electric

and. gas corporation the -power anaautliDritj to acquue suCh real estate as may be necessary

for itl corporate purpose and the rlght..of-WaY-ihrough any property- NY Transportation

Corporations Law § 11 (emphasis supplied). Con Edison only has tbe power and authority

to condemn for mown corporate purposes. The use of this property for tdecommunications

entities would not fall within Con Edison's corporate purposes. Therefom, any attempt by

CaD Edison to usc its eminent domain powers on behalf of another entity would violate New

York law.

Second, the Commission is overreaching and potentially overstepping its

juriJdiction with this rule. Utilities cannot be mandated to use their eminent domain power

for other entities. Telecommunications providers, not utilities, are the proper entities that

should be exercising the eminent domain power to gain access to these facilities if they desire

access. This attempt to piggy-back telecommunications providerst usage of condemnalioD

aDd eminent domain powers of a utility is oveneaching and intrusive. There is no mention

of eminent domain powers in either the law or the ccmesponding conference report. This

interpretation is totally inappropriate.
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4. 0Dly1Ddmduals EIIIplopd
Or DrRpa"'d By UtiJiJies
SIaouIcl. Pendted ID The
fmlbpit,y of1JtIJIy F¥iIities.

One issue raised in comments was that of the proper personnel to be autho-

rizcd to work around utility facilities. In the Report and Order, the Commission addresled

this matblr. It was stated that "we will not lequire parties seekinI to make atiaclunents to

usc: the individual employees or(Dl~~ or pre-designated by the utility" <'1182).

Although the Commission would permit the utilities to require that "individuals who will

. work in the proximity of electric lines have the same qualifications in terms of training, as

the uti1ity's own wortms,· but the "party seeking access win be able to use any individual

worken who meet these criteria- (U182). The Commission justified this requiremenl by

maintaining that any mandate for workers would impede access and/or lead to disputes over

payment rates for the worlcers.

Con Edison's training and experirnce requirements are ve.ry rigorous, and they

are tailored to the design of its system. Indeed, in some areas, they exceed goYernmeDt­

mandated requirements. These rules have been implemented for both the safely of the

equipment and personnel as well as the reliability of the system. The infrastructure of Con

Edison's system is more oomplex than any other utility system. This is due to the

Company's infrastructure and redundancy designs. These designs have been built to

accommodate the particular locational factors of New Yorlc City as well as the higher level

of reliability DfllJCeSW}' to serve the Company's customers. Outside penonnel unfamiliar with

lhis system could unintentionally damage or destroy a highly valuable system that Con
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Bdison bas worked very hard to maintain. Thus, an outside seasoned expert would not be

-qualified- to work on Con Edison's system because the worker would not have satisfied

CoD Edison"s n:quilementJ for experience gained thmugh actual "hands onll experience on

the sysa:m, under the supervision of individuals who have substantial familiarity with the

Company's lIDique system. •

Nor does the ComDifsSiOiir~fiu1.e-.ppear -to respecUabor contracts and labor

laws. For example, the rule couJd bC read to'reqUire the Company, in effect, to contraet out

work on its facilities. Such a rule arguably implicates Con Edison's colkctive-bargaiDing

agreemeDts with its unions, which contain various provisions applicable to contracting out

work, and wbich also contain grievancelazbitration procedures for resolving disputes over

contract issues. Such terms should not simply be ignored.

As to the assmr.cl justification for the rule, rates of pay for utility workers

should be a negotiated portion of the pole access agn:ement and, consequently, access would

not be impeded if the costs are defined within the contract or agreement. Thus, this rule

should be eliminated and utilities permitted to mandate that only their employees allowed to

work on sensitive eqWpmtJ1t.

• CoIl P..di.- would, at a miDimwn. require aa iDdcmJlity provilioll for liability in the eYeDt tbal a provider..
to ... ita 0WIl coldnlctor. nia would iDClWle cerlaiD fillMCW aDd iJuluIance requiremeata. This Ihouhl DOt be
COIIIIiderecl impediq 1IllCeI8.
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5. Noda JIe&ardIaI ModiI1catian To
Pole A...h..... SIIoaId Be GlYID
WItIda A 0.. To ~Week PI!ri8d
BrIan Ad! H._ion, Not Two MOIdbi.

The Report and Order IeqUites that if a writtea agreement establishing a notice

period for parties <loa not exist, then Uwritten notification of a modification must be

pmvided to parties • • • at least 60 days prior to tbe COIJIIDaICCDleIt of the physical

modification itself" "12(9). -The Repo1t ~.~ justifieS the notice period in by

"notling] that 60 days have beat advocatc:d by several parties" ('1207). In addition, any

"[n)otice should be sufficiently specific to apprise ihe receipt of the nature and scope of the

p1aDncd modification.· ('1209). The Commission docs, however, permit notice of

modification "as soon as reasonably practicable" in an emergency situation. FinallyJ the

Commission Uencomages" parties to negotiate aa:cptable notification terms ('1209).

A1IowiDg a one- to two-week period provides an ample notification period for any attacIring

entity. Scheduling changes, manpower shortages, and budget constIaints make a 6O-day

notice period burdensome. This is another attempt to micro-manage the relationship between

two contracting parties. The rules regarding notification should be eliminated as the parties

should be able to work out these details on a case-by-<:ase basis.

,. The Burden OfJusdlyina TIle Dob.. Of
AeasI Shoald Be PIaeed O. 'I1Ie llequer
tiM Entity. Not The Dearinl ytililf.

There are several problems with the dispute resolution requimncnts that the

Commission has promulgated. Utilities should not be immediately mandated to provide

copies of maps, plats and other relevant data.
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Con Edison and its customers have a SWIlg intmest in the security of its

system, aD interest that should not be pusbed aside in a rush to implement rules. There !!mil

be a way to accommodate legitimate interests in avoiding sabora&e and terrorism while

impJementina IUles. The CoIlUDissiOll has a duty to accommodate all those inter'DstS, and not

ignme the legitimate intetest of electric consumers.

7. The CoJDmjplaa~ ADd
Iaeorm:tIJ Iaterpreted '!he DeftDltio...J
SedjQn or The TdcrommuootipM Act.

-
The Telecommunications Act defines the term utility as -any person who is a

local excbanae canier of an electric, gas, water, steam, or other public utility, and who

owns or controls poles, ducts, conduits, or right-of·ways used, in wbole or in part, for wire

co.mmwrieations.· 47 U.S.C. § 224(a). The Report and Order then interprets the phJ.'ue by

determining that the term wire communication is "blOId and cl~ly encompasses an electric

udlity'l internal communications" (11174). Thus, if a utility has aD intemal communications

system used solely for its own purposes, any of the Company's facilities would be subject to

tile Pole Attachment provisions of the Telecommunications Act.

These mles incorrectly interpret the intent of the Telecommunications Act by

broadly expending access requirements. The Commission's intetpIetation of the definition of

wire communie:ations expands the law in an area where the law clearly does not require

expansion, burdening electric utilities.
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I. 11ae TeIec:'....ica.... Ad Only ........ Access
TA PoJcs. Due:ts. CoDcJgils epd .......,.W.y.

The Telccommunicalions Act very specifically sta1ed that te1ecommunicadona

pmvidcrs would have access to poles, ducts, conduits, and rights-of-way. There was no

mention of traIlImisaiou towers, pathways, generating stations, buildings or.any other

category of facility of a utility. The ~_8J!d_~seems to require access to gU'atel'

Dwnbel' of fadlities thaD those fourad~~ the law. Regarding transmission

towelS, the Report and Order states ·[w]e believe that the breadth of the Janguace contained

in section 224(f)(1) precludes us from makiDg a bl3nket determination that Congress did not

intmd to include transmission facilities" <'1184). Four facilities are covered by the

lClisJatiOll - poles, ducts, conduits, and rights-of-way. Transmission towers lIe not covered

by the law. The TeIecommunieatioas Act did not allow access to a utility's generation

station, transmiMion facilities or utility meters. The attachment obligation imposed on

utilities are significant and should not be expanded into areas not addressed by Congress.

t. The OBly Type or FadJity To
Be Attadaed Should Be Cables.

Neither the Telecommunications Act nor the Report and Order discuss the

equipment that can be attached. The Report and Order states that we "do not believe that

ea1ablishing an exhaustive list of such equipment is advisable or even possible. We pteSUJDe

that the size, weight, and other characteristics of attaehing equipment have an impact on the

utility's asses,mcnt of the fac1or5 determined by the statute to be pertinent ~ capacity,
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safety, reljAbility, and engineering principlr:s. The question of access should be decided

baaed on thoae!acton.· <'1186).

In this case, the CommissioD miSUDdm's1aIIds the intalt of the Jaw. The oaly

equipment permitted to be attached to utility facilities are cables. The inle:nt of the law was

to allow entitia to attach along distribution networks, and c:onsequently the only faciljties

that could possibly be contemplated to attach along these distribution networks would be
-, - -._ ... _. -

cables. Certainly, equipment that does not need a righl--of-way shoWd be excluded. The

Commission is again attempting to improperly expand the requirelnents of the

Telecommunications Act.

CONCLUSlQN

Por the teaSOIIS set forth herein, the Commission should allow rehearing aDd

reconsidct the Report and Order and adopt rules consistent with Con Edison's position.

/~lly Submitted, ,hi
' I KfLw ci/(llU<1;/rd( /US

Consolida'fect Edison Co;J.n";' ~
of New York, Inc.

4 Irving Place - Room 1815-8
New York, New York 10003
(212) 460-6330

By: Iohn D. McMahon .
Mary L. Kraycske

Dattd: September 30, 1996


